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The mission of the Oregon Office of Rural Health is to improve the quality, availability and accessibility of health care for rural Orego nians.

The Oregon Office of Rural Health's vision is to serve as a state leader in providing resources, developing innovative strate gies and 
cultivating collaborative partnerships to support Oregon rural communities in achieving optimal health and well -being.



Just a reminder: these educational webinars are offered through the

ORH Rural EMS Supplement (FLEX) Grant | Visit our website

https://www.ohsu.edu/oregon-office-of-rural-health/emergency-medical-services-programs


Webinar Logistics

• Audio will be muted for all attendees at the beginning of the webinar. 

• However, this is meant to be an interactive session with discussion, so feel free 
to raise your hand and unmute, and you can also post your question or 
comment in the chat.

• We encourage you to leave your camera on; it helps us feel connected!

• Presentation slides and recordings will be posted shortly after the session at: 
https://www.ohsu.edu/oregon-office-of-rural-health/emergency-medical-
services-programs. 
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R U R A L E M S B ILLI NG  &  C OD IN G S E R IE S  — S E S SI ON  4

The Anti-Kickback Statute
Waivers, Discounting & Rate Setting for 

Rural EMS
Understanding AKS Risk in Resident Waivers, Facility Discounts & 

Rate Setting

Prepared for the Oregon Office of Rural Health at OHSU





CO URSE  RO AD MA P

What We'll Cover

3

01 Why the AKS Matters for Rural EMS

02 Elements, Penalties & the AKS-FCA Link

03 Cost-Sharing Waivers for Residents & Patients

04 Discounting to Facilities & Referral Sources

05 Rate Setting for Rural & Municipal EMS

06 Scenarios & Case Studies

07 Wrap-Up & Key Takeaways



S ESS I ON  GO AL S

Session Objectives

4

■ Explain what the Anti-Kickback Statute prohibits and why it applies broadly to rural 

EMS

■ Identify when a cost-sharing waiver for residents or patients is compliant versus risky

■ Recognize AKS red flags in facility discounting arrangements, including "swapping"

■ Apply fair-market-value principles when setting rates for contracts, subsidies and 

standby coverage

■ Work through real-world rural EMS scenarios involving waivers, discounts and rate 

setting



MODULE 1

Why the Anti-Kickback 

Statute Matters

The law that shapes how rural EMS handles money and 

referrals
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M OD UL E 1

The Anti-Kickback Statute (AKS)
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■ 42 U.S.C. § 1320a-7b(b) — part of Social Security Act's fraud and abuse 

provisions

■ Prohibits knowingly and willfully offering, paying, soliciting or receiving 

remuneration to induce referrals of items or services payable by a 

federal health care program



M OD UL E 1

Defining "Knowingly"

10



AKS Applies to Both Sides 

of the Arrangement



M OD UL E 1

Good Intent Is (Almost) No Excuse

9

■ Government need not prove a 

person had actual knowledge of 

the AKS or specific intent to 

violate it

■ A violation can be found if just 

one purpose of an arrangement 

was to induce referrals — even if 

the arrangement also serves 

legitimate business purposes



M OD UL E 1
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M OD UL E 1

Who the AKS Reaches

8

EMS Agencies

Both giving and receiving 

remuneration for 

referrals can trigger 

liability

Hospitals & 

Facilities

Nursing homes, hospitals 

and other facilities that 

refer patients for 

transport

Patients

Routine waiver of 

coinsurance could be a 

kickback to the patient

Municipalies

Who contract with EMS 

agencies for services and 

might ask agencies to 

provide free or below 

cost services



M OD UL E 1

10



M OD UL E 1

AKS + False Claims Act: 

Dangerous Combination
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Before 2010

■ AKS violations enforced only by the 

government

■ No automatic link between AKS and 

False Claims Act liability

■ Kickback cases pursued only as 

standalone AKS matters

■ Penalties came only from the AKS itself, 

not the FCA as well

After 2010 (ACA)

■ AKS violations now automatically constitute 

false claims under the FCA

■ Maximum $28,619 per claim and treble 

damages today (adjusted annually)

■ Whistleblowers (relators) can bring qui tam 

suits based on kickback conduct

■ Relators can recover up to 30% of what the 

government collects





CA SE STU DY

The Free Supplies Scenario
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SCENARIO

A hospital ED offers to restock 

an EMS’s agency’s ambulances 

with linens, oxygen and IV 

supplies at no charge, but only if 

the hospital is the agency’s 

primary transport destination. 

Does it matter that no cash changed hands? 



M OD UL E 1

What the OIG Says

13

“In some industries it is acceptable to reward those who refer business 

to you (ambulance taking all patients to this hospital). However, in the 

Federal health care programs, paying for referrals (providing free 

supplies) is a crime.”



M OD UL E 1

Does Not Fit Under Restocking Safe Harbor
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■ Safe harbor includes:  

■ Emergency ambulances

■ Tied to actual usage

■ Open, public, and uniform

■ A hospital explicitly conditioning free supplies on "continuing to be the 

agency's primary transport destination and referral source" — meeting 

the safe harbor's checklist items wouldn't cure that if the underlying 

intent element is baked into the deal



MODULE 2

Cost-Sharing Waivers for 

Residents & Patients

When can a rural or municipal EMS agency waive a patient's 

bill?

14



M OD UL E 2

Routine Waivers Are a Red Flag

15

■ Providers generally must make reasonable efforts to collect copayments 

and deductibles from Medicare beneficiaries

■ Routinely waiving cost-sharing for reasons unrelated to an 

individualized, good-faith hardship assessment can look like an 

inducement for future business (inducement to patient) 

■ The OIG has long treated random or blanket waivers of coinsurance 

for Medicare patients as an AKS risk area — but recognizes specific 

exceptions





16



M OD UL E 2  •   42  CFR § 1 00 1. 95 2(k) (4 )

Ambulance Safe Harbor - Discretionary

17

Ownership
Owned and operated by a state, political subdivision, or 

tribal health program

Emergency Only
Covers emergency ambulance services only — not 

nonemergency transports

Payment Basis
Applies where a federal program pays under fee-for-

service

Uniform Basis
Offered uniformly to all residents or all transported 

individuals — not by ability to pay

No Cost-Shifting
Can't later claim the waived amount as bad debt or shift 

the burden elsewhere



M OD UL E 2  •   SA FE H ARB OR

Safe Harbor vs. Individual Decisoin
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NOT PROTECTED

“We’ll waive your copay because you called and have requested a waiver.” — a patient-

specific, ability-to-pay decision

PROTECTED

“Our district waives cost-sharing uniformly for all residents transported by 

emergency ambulance, regardless of individual circumstances.” — a uniform, 

residency-based policy



CA SE STU DY

The Fire District Scenario

19

SCENARIO

A rural fire protection district that owns and operates its own ambulance service 

wants to waive Medicare copayments and deductibles for any resident of the 

district who is transported by emergency ambulance, funded by the district's 

property tax revenue.



M OD UL E 2  •   CAS E STUD Y  AN AL Y SI S

Fire District: Does It Qualify?

20

Ownership
✓ Met — a fire protection district is a political subdivision 

of the state

Emergency Only
✓ Met — the scenario is limited to emergency ambulance 

transports

Payment Basis
✓ Met — Medicare pays for the transports on a fee-for-

service basis

Uniform Basis
✓ Met — waived for any resident transported, not by 

ability to pay

No Cost-Shifting
✓ Met — funded by tax revenue, not claimed as bad debt 

or shifted

All five elements are met — protected under the ambulance safe harbor, 42 CFR § 1001.952(k)(4)



M OD UL E 2

When a Contractor Is Involved

20

■ The government-ambulance safe harbor does not extend to 

nongovernmental ambulance providers

■ But the OIG has recognized that if a state or municipality pays a 

contracted private ambulance company an amount actuarially equivalent 

to residents' cost-sharing, the AKS may not be implicated

■ Safe harbor does not need to be followed to waive copayments — but 

the structure and math both matter, so involve counsel



M OD UL E 2  •   AO  0 1 - 1 2

A City Can't Just Order the Waiver

21

■ Advisory Opinion 01-12, an 

exclusive municipal 911 contract 

required the private ambulance 

contractor to waive Medicare 

copayments for city residents

■ OIG said city can pay or assume 

the obligation itself — but it can't 

just require its contractor to 

absorb it as a contract condition



M OD UL E 2

Financial Hardship Waivers

22

■ Not a safe harbor — longstanding, OIG-recognized basis for waiving 

cost-sharing on a case-by-case basis

■ Requires an individualized, good-faith determination of financial need, 

documented with a hardship waiver form and supporting information

■ Apply your agency's written hardship policy consistently — using a 

current federal poverty guideline benchmark — every time





M OD UL E 2

Subscription & Membership

23

■ Not covered by the government-ambulance safe harbor — evaluated 

case-by-case

■ Must be actuarially sound, so the membership fee reasonably reflects 

the cost of the coverage provided

■ Must be lawful under state law — some states restrict or prohibit 

ambulance subscription programs



CA SE STU DY

The Indiscriminate Write-Off

24

SCENARIO

Whenever a patient calls the billing office and says they can't afford their 

ambulance bill, the agency's routine practice is to write off the balance without 

asking any questions or documenting a hardship determination.

Why does this pattern — even without an explicit quid pro quo — create AKS 

exposure?



MODULE 3

Discounting to Facilities & 

Referral Sources

Where price and referrals can quietly become the same 

conversation

25



M OD UL E 3

Fair Market Value Is the Baseline

26

■ Any rent, fees, discounts or other 

value exchanged with a referral 

source must reflect fair market 

value

■ Fair market value cannot take into 

account referrals

■ No unwritten side deals



M OD UL E 3

Swapping: A Classic EMS Trap

27

■ OIG in Advisory Opinion 99-2 —

Classic pattern: discounting below FMV 

Part A (facility-paid) transports for a 

nursing home or hospital, in exchange 

for the facility's Part B (patient-billed) 

referrals

■ The Part A discount is the value given; 

the Part B referrals flowing back are 

the remuneration — that’s the "swap"



CA SE STU DY

The Nursing Home Ask

28

SCENARIO

A skilled nursing facility tells your agency that if you lower your contracted, 

facility-paid per-mile rate for its Medicare Part A residents, it will give you the 

contract to serve the facility.

What makes this arrangement look like swapping, and what would need to change to 

make it defensible?



M OD UL E 3  •   D I SCO UNTI N G

The Cash-Pay Exception

29

AKS IMPLICATED

The facility’s transports are billed to Medicare or Medicaid — any discount tied to referral 

volume or value creates kickback risk

AKS NOT IMPLICATED

The facility relationship involves only private-pay, cash transports with no federal 

health care program referrals in the mix



M OD UL E 3

Standby & Event Coverage

30

■ Free or below-cost standby coverage for a hospital, facility, or 

community event can itself be “remuneration” if that facility also refers 

federally reimbursed business

■ Charge a fair-market rate for standby and special-event coverage, and document 

how that rate was set

■ Put every standby arrangement in writing, specifying the service, the rate and 

the term — no informal handshake deals



M OD UL E 3  •   AO  0 3 - 1 4

Free Space Is Still Remuneration

30

■ In Advisory Opinion 03-14, a hospital supplied a rural air-ambulance 

company with free helipad use and crew resting quarters

■ Shows why noncash benefits — space, equipment, personnel, fuel, 

dispatch, supplies — can be "remuneration" under the AKS, not just 

cash

■ The same lens applies to standby coverage: anything given to a referral 

source, cash or not, needs an FMV rationale and a written agreement



MODULE 4

Rate Setting for Rural & 

Municipal EMS

Setting defensible rates for contracts, subsidies and standby 

coverage

32



M OD UL E 4

Rate Setting Is an AKS Issue

33

■ Rates for facility contracts, medical director agreements, leases and 

standby coverage are all remuneration under the AKS

■ A rate that's unusually low — or unusually high — for a referral source 

can look like it's being used to buy or reward referrals

■ The fix isn't a specific dollar figure; it's a defensible, referral-neutral 

process for arriving at the number



M OD UL E 4  •   AO  9 9 - 0 5

Paying a City for 911 Access

32

■ In Advisory Opinion 99-05, ambulance companies paid a city a $50,000 

annual dispatch fee, and participating companies rotated responsibility 

for the city's 911 calls

■ The OIG expressly recognized that this kind of "pay to play" 

arrangement implicates the AKS — a rate that's unusually high for the 

access it buys is remuneration, too

■ The detailed facts about the municipality's legitimate costs mattered —

a defensible, cost-based fee isn't automatically a kickback



M OD UL E 4 RECA P

Rate-Setting Checklist

35

✓ Fair Market Value ✓ Independent Support

✓ Written Agreement ✓ Referral-Neutral

✓ Commercially Reasonable ✓ Periodic Review

✓ Counsel Reviewed



M OD UL E 4

Resident vs. Non-Resident Rates

36

■ Most compliant practice is to set uniform, cost-based rates for residents 

and non-residents

■ Under the government-ambulance safe harbor, residency is an 

acceptable basis for a uniform waiver policy

■ Commercial insurers have complained about non-uniform rates



M OD UL E 4

Contracting with Facilities

37

■ Understand exactly what your contract covers: the rate, the services 

included, and the service area

■ Emergency transports are generally covered whether or not you have a 

contract — but the amount owed may be unclear without one

■ A contract can guarantee payment directly to the provider and lock in 

the payment amount, rather than leaving reimbursement to chance



M OD UL E 4  •   AO  1 3 - 1 8

RFPs Can Trigger AKS Risk

35

■ In Advisory Opinion 13-18, an ambulance supplier sought guidance on 

responding to a city's RFP for all of its emergency ambulance service

■ The OIG concluded the proposed arrangement could generate 

prohibited remuneration under the AKS and could expose the supplier 

to administrative sanctions

■ Winning bids that bundle "pay to play" terms — free equipment, 

training, waived fees — into an RFP response carry real AKS risk



CA SE STU DY

The Community Event Ask

39

SCENARIO

A critical access hospital asks your agency to provide free standby coverage for its 

annual community health fair, and mentions that it's currently deciding which EMS 

agency to route its future non-emergency transfer contract to.

How should your agency price this standby request, and what should you document 

either way?





WRAP-UP

Putting It All Together

A quick-reference recap before we close

40



W RAP -UP

Common AKS Pitfalls to Avoid

41

■ Waiving copays case-by-case based on what a patient says, instead of a 

uniform policy

■ Discounting Part A rates below cost and FMV

■ Free standby or supplies for a referral source, with no written agreement or 

FMV rationale

■ Setting rates with no documented rationale

■ Assuming small agency size is a defense — the AKS applies regardless of size



W RAP -UP

Safe Harbors & Red Flags

42

SAFE / LOWER RISK
•  Uniform resident waivers (govt-owned 

agency)

•  Documented hardship waivers

•  FMV facility contracts, in writing

•  Actuarially sound subscriptions

•  Cash-pay-only relationships

•  Actuarially equivalent tax payments

•  Periodic rate review

HIGHER RISK

•  Case-by-case waivers

•  Part A discounts for referrals

•  Free supplies with no FMV basis

•  Undocumented "handshake" pricing

•  Rates tied to referral volume

•  Unwritten side deals of any kind



W RAP -UP

Key Takeaways

43

■ The AKS prohibits exchanging anything of value for referrals — and no 

specific intent is required to violate it

■ Cost-sharing waivers for residents can be safe-harbored, but only for 

government-owned agencies offering emergency services uniformly

■ Facility discounts and rates must reflect fair market value and can never 

be tied to referral volume or value

■ When in doubt, document your rationale, put it in writing, and call 

counsel first



TH AN K Y OU

Questions & Resources

Ryan Stark ryan.stark@EMSMC.com

Prepared for the Oregon Office of Rural Health at OHSU

mailto:ryan.stark@EMSMC.com


ORH Announcements
ORH Rural EMS Leadership series, and EMS Billing/Coding educational webinar series
Links to past webinars can be found here
Links to upcoming webinars are in this ORH News release, found here

New Rural EMS Webinar: Topic: The EMS Buprenorphine Roadmap and Rural EMS Agencies
Oregon Public Health Institute and the Bridge Center | September 11 | 10:00 a.m.
(Register here)

Next ORH Community Conversation | September 17 | 12:00 p.m. 
Topic: How CHWs at Rural Hospitals and Clinics Are Improving Health Outcomes
(More information here)

October 7-9, Bend, OR | 43rd Annual Oregon Rural Health Conference 
(More information here)

Rural EMS Scholarship Program | Reopening September 2026 | Applications accepted 
on a rolling basis (More information here)

Oregon Rural Health Excellence Award | Nomination application 
deadline August 31st   (More information here)

https://www.ohsu.edu/oregon-office-of-rural-health/emergency-medical-services-programs
https://www.ohsu.edu/oregon-office-of-rural-health/sign-now-ems-leadership-and-billing-staff-education-webinars
https://urldefense.com/v3/__https:/www.ophi.org/__;!!Mi0JBg!PrOOqUVhAFFgIUl8mYm8csRoJdbUigpHaiJicXSqi5eWSY1TS7f7TYRm_fx4qDaQpL1OzEMCzJ8$
https://urldefense.com/v3/__https:/bridgetotreatment.org/addiction-treatment/ems-bridge/__;!!Mi0JBg!PrOOqUVhAFFgIUl8mYm8csRoJdbUigpHaiJicXSqi5eWSY1TS7f7TYRm_fx4qDaQpL1OH9j0F9E$
https://ohsu.webex.com/weblink/register/r4df1d4adea8b4205db83023712123c38
https://www.ohsu.edu/oregon-office-of-rural-health/orhs-community-conversations
https://www.ohsu.edu/oregon-office-of-rural-health/oregon-rural-health-conference
https://www.ohsu.edu/oregon-office-of-rural-health/emergency-medical-services-programs
https://www.ohsu.edu/oregon-office-of-rural-health/oregon-rural-health-excellence-award


❖Oregon Rural EMS and MIH meeting place and resource site dedicated to 
addressing your workforce recruitment & retention needs. It's a closed site. Request 
access here. (Note: There is a brief delay as your email must be added for login privileges.)

❖ Additionally, to be updated on specific ORH EMS resources, complete the 
SharePoint form and select your particular areas of interest.

❖ Please email any other topics or questions you would like to see addressed in future 
webinar sessions to Joan at fieldj@ohsu.edu

https://app.smartsheet.com/b/form/019d2accb0ed74ffada83762726f8d88
https://app.smartsheet.com/b/form/019d2accb0ed74ffada83762726f8d88
https://app.smartsheet.com/b/form/019d2accb0ed74ffada83762726f8d88
https://app.smartsheet.com/b/form/019d2accb0ed74ffada83762726f8d88
mailto:fieldj@ohsu.edu


Joan Field
Rural EMS Program Coordinator
fieldj@ohsu.edu

Thank you!

mailto:ansarah@ohsu.edu
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